IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN ATUAHENE, : ClVIL ACTI ON
Plaintiff :

V.

SEARS MORTGAGE CORPORATI ON, :
Def endant : NO. 98-930

Newconer, J. January , 2000
MEMORANDUM

Presently before this Court is (1) defendant’s Mbdtion
to Dismiss and plaintiff’s Response thereto; (2) plaintiff’s
Motion to Amend And/ O Suppl emrent Origi nal Pl eadings; or for
Leave of Court to Amend And/ Or Suppl enment Oiginal Pl eadings; and
(3) plaintiff’s Motion for Leave of Court to Conplete Service of
Original Process Pursuant to Fed. R Civ. P. Rule 4(m; and (4)
Plaintiff’s Mdtion for Enlargenent of Time to Respond to
Def endant’s Motion to Dismss. For the reasons that follow, this
Court will GRANT defendant’s Mdtion to Dismss and dismss this
case.
| . BACKGROUND

I n what has now becone a | ong-drawn out case,
plaintiff, a pro se litigant, brings the instant clains agai nst
defendant, plaintiff’s former nortgage conpany, all eging
viol ations of the Real Estate Settlement Procedures Act

(“RESPA").' Plaintiff clainms, inter alia, that defendant fail ed

'Plaintiff’s original Conplaint included allegations
based on the Truth in Lending Act (“TILA") and the Cvil Rights
Act, which were dism ssed by this Court and then subsequently
affirmed by the Crcuit Court of Appeals.



to respond to his letters regarding his escrow account and

i nstead provided incorrect and erroneous information to credit
agencies in order to destroy his credit. Plaintiff contends that
def endant destroyed his credit and business by foreclosing on a
property fornmerly owned by plaintiff. Wile plaintiff’s
Conpl ai nt contains no factual or procedural background,
defendant’s instant Mdtion, as well as representati ons nade by
the parties to this Court in previous conferences and notions,
show the follow ng facts:

On March 25, 1992, defendant PNC Mortgage Corporation
of America, an Illinois corporation fornmerly known as Sears
Mor t gage Conpany, brought a nortgage foreclosure action in the
Phi | adel phia County Court of Conmon Pl eas against plaintiff
Steven Atuahene, a Pennsylvania resident, and his real property
| ocated at 4831 N. 18th Street in Philadel phia. Service of the
conpl aint was effected at said property, and a judgnent in
nort gage foreclosure was entered against plaintiff, by default,
in December 1992 for the anobunt of $17,067.97.

In January 1993, plaintiff filed a Petition to Open or
Strike Default Judgnent, claimng that PNC should not have
attenpted to serve himat the above property because it was not
his residence but a rental property, and the tenants being in
default of their |ease and fearing eviction, mght have failed to
cooperate with the process server. PNC answered the Petition to
Open on February 17, 1993, denying the substantive allegations

concerning service and pointing out that since no nortgage
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paynent had been made since June 1, 1991, Atuahene had failed to
cite any evidence of a neritorious defense to the forecl osure
action, such as paynent. The state court denied the Petition to
Open, by Order dated May 26, 1993.

In response, plaintiff filed a Notice of Renbval of the
Forecl osure Action on June 1, 1993, based on diversity
jurisdiction; plaintiff's failure to file his Renoval Notice on
time, however, effectively defeated renoval jurisdiction. Over
the next four years, plaintiff took nunerous steps to stay any
execution proceedi ngs by PNC agai nst the property. After all of
his attenpts had been resolved in PNC s favor, PNC praeciped the
Court of Common Pleas for a reissued wit of execution, and
eventually the property was listed for Sheriff’'s sale for March
2, 1998. On February 24, 1998 in a last ditch effort to stay the
Sheriff’'s sale, plaintiff filed the present action, seeking
conpensat ory damages in excess of $100, 000, punitive danmages,
attorney’s fees, and injunctive relief in the formof a stay of a
sheriff’s sale. Plaintiff simultaneously noved for a tenporary
retraining order prohibiting the Sheriff’'s sale.

On February 26, 1998, after conducting an energency
hearing via conference call on Plaintiff’s Mtion for a Tenporary
Restraining Order, this Court denied that Mtion as plaintiff had
failed to show a |ikelihood of success on the nerits of his
action. Thereafter, PNC proceeded with the Sheriff’'s sale on
March 2, 1998, and the property was sold to PNC as the execution

creditor. Defendant then noved to dismss plaintiff’'s Conpl ai nt
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on a nunber of different Rule 12(b) grounds. This Court granted
said notion, holding that plaintiff’s Conplaint failed to state a
claim

Plaintiff appealed the dism ssal of his Conplaint to
the Third Grcuit. On June 23, 1999, plaintiff’s appeal was
granted in part, dismssing the civil rights clains wthout
prejudice, while reversing and remandi ng for further proceedi ngs
t he RESPA cl ains pleaded in Counts One, Three, Four, Five, SiXx,
and Seven. Since the Opinion fromthe Crcuit Court of Appeals
was issued, defendant has filed another Mdtion to Dismss. After
an extended | apse of tinme and delay, plaintiff filed a Response
to defendant’s instant notion, although he has yet to anmend his
original Conplaint. Pending before this Court is (1) defendant’s
Motion to Dismss and plaintiff's Response thereto; (2)
plaintiff’s Mdtion to Arend And/ O Suppl enent Oi gi nal Pl eadi ngs;
or for Leave of Court to Anmend And/ O Suppl enent Origi nal
Pl eadi ngs; and (3) plaintiff’s Mdtion for Leave of Court to
Conpl ete Service of Oiginal Process Pursuant to Fed. R Cv. P.
Rule 4(m. This Court will now address these notions in turn.
Il DI SCUSSI ON

A PLAI NTI FF*'S MOTI ON TO AMEND

Federal Rule of G vil Procedure 15(a) provides that
"l eave [to anend] shall be freely given when justice so
requires." However, the grant or denial of an opportunity to
anmend is within the discretion of the district court, and anong

the grounds that can justify a denial of |eave to anend are undue
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delay, bad faith, dilatory notive, prejudice, and futility. In

re Burlington Coat Factory Securities Litigation, 114 F. 3d 1410,

1434 (3d Gir. 1997).

In the instant case, this Court finds that plaintiff
has had anpl e opportunity to anmend and file an anmended conpl ai nt
pursuant to the Crcuit Court’s Opinion dated June 23, 1999.
Plaintiff has had over 200 days to anend and file his conplaint,
yet he has failed to do so. This Court agrees with defendant’s
argunment on page 5 of its Motion to Dismss, that “[p]laintiff
has not availed hinself of the opportunity granted by the Court
of Appeals to replead his civil rights clainms.” Accordingly,
this Court denies plaintiff’s Mdtion to Arend based on the undue
del ay that woul d necessarily result from such an anendnent at
this juncture.

Moreover, this Court notes that plaintiff has engaged
i n numerous del ays throughout the history of this case. For
exanpl e, plaintiff has del ayed, w thout explanation, the service
of his original conplaint, the filing of his responses to
defendant’s notions, and in this instance, the filing of an
anmended conplaint. This Court will not stand for such
i nexplicable dilatory conduct. This Court reprimands plaintiff
for his delay in filing or responding to the various papers and
noti ons throughout the course of this action and adnoni shes hi m
to adhere strictly to all applicable procedures and deadlines in
any future matters before this Court.

B. MOTI ON TO DI SM SS
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Pursuant to Federal Rule of Cvil Procedure 12(b)(6), a
court should dismss a claimfor failure to state a cause of
action only if it appears to a certainty that no relief could be
granted under any set of facts which could be proved. H shon v.

King & Spalding, 467 U S. 69, 73 (1984). Because granting such a

notion results in a determnation on the nerits at such an early
stage of a plaintiff's case, the district court "nust take al

the well pleaded allegations as true, construe the conplaint in
the light nost favorable to the plaintiff, and determ ne whether,
under any reasonabl e reading of the pleadings, the plaintiff may

be entitled to relief." Colburn v. Upper Darby Township, 838

F.2d 663, 664-65 (3d Cr. 1988) (quoting Estate of Bailey by QGare

v. County of York, 768 F.2d 503, 506 (3d Gr. 1985)). Further, a

pro se conplaint, such as that in the case at bar, nust be held
to "less stringent standards than formal pleadings drafted by

| awyers” and can only be dism ssed for failure to state a claim
if it appears "'beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief."" Haines v. Kerner, 404 U S. 519, 520-21 (1972) (quoting

Conley v. G bson, 355 U S. 41, 45-46 (1957)).

Def endant raises five separate grounds in its Mdtion to
Dismss: (1) a lack of subject matter jurisdiction; (2) a |lack of
jurisdiction over the person; (3) insufficiency of process under
Federal Rule of G vil Procedure 12(b)(4); (4) insufficiency of

service of process under Fed. R Cv.P. 12(b)(5); and (5) failure



to state a clai mupon which relief can be granted under

Fed. R G v.P. 12(b)(6).



1. SUBJECT MATTER JURI SDI CTI ON
Plaintiff clains to establish proper subject matter
jurisdiction based on diversity, violation of a federal statute,

and violation of his civil rights. ?

In attacking jurisdiction
based on diversity, defendant asserts that although the parties
are diverse in the instant case, plaintiff has not sufficiently
pl eaded an anount in controversy of at |east $75,000, and
plaintiff’ s Conplaint does not contain any particul ari zed

al | egati ons of actual damamges, raising nothing nore than a prayer
for conpensatory danages in excess of $100,000. Defendant argues
that plaintiff nust establish by a preponderance of the evidence
that he has in fact suffered actual damages of at |east $75, 000
si nce defendant has questioned whether the all eged anobunt is
legitimte. Defendant argues that the | oss of ownership of the
property does not satisfy the jurisdictional threshold for the
anount in controversy. Specifically, defendant points to the
$17,067. 97 anmount of the nortgage |oan at issue in the

For ecl osure Action,?

and representations nmade by plaintiff to
this Court during a February 26, 1998 hearing on plaintiff’s

Enmergency Motion for a TRO that the property at issue was worth

Plaintiff can no longer claimto have subject matter
jurisdiction pursuant to his civil rights clains, as they were
di smissed by this Court. The G rcuit Court of Appeals
subsequently affirmed the di sm ssal.

%Def endant al so asserts that the issue in the
Forecl osure Action is barred frombeing re-litigated by the
doctrine of res judicata as a consequence of Judge Joyner’s
Remand Order in the Foreclosure Action, No. 93-CV-2746.
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$60, 000. Defendant al so argues that no federal statute applies
in this case because RESPA, under 12 U S. C. 8§ 2606, does not
apply to extensions of credit nade for business purposes such as
t he purchase noney nortgage for the rental property at issue
here. Plaintiff counters defendant’s argunent by sunmarily
arguing in his Response that the “anount of controversy is nore
than the | egal requirenent of $75,000,” and that there is
jurisdiction under “the RESPA mandate.”

Diversity jurisdiction requires an anount in
controversy of at |east $75,000 exclusive of interest and costs.
28 U.S.C. 8 1332(a). In deciding whether to dism ss a notion
under Fed.R CGiv.P. 12(b)(1), the court will ordinarily accept
plaintiff's allegation that the amobunt in controversy exceeds the

jurisdictional threshold. MNutt v. General Mtors Acceptance

Corp., 298 U S. 178, 189 (1935). It is established, however,

that the conplaint nust allege facts sufficient to determ ne

whet her the jurisdictional anmobunt has been satisfied and not

pl ead an anmount solely to obtain federal court jurisdiction. [d.
at 226. Once challenged, the party seeking to invoke the
jurisdiction of the federal courts has the burden of proving its

exi st ence. G bbs v. Buck, 307 U S. 66, 72,: Bryfogle v. Carve

Corp., 666 F.Supp. 730, 732 (E.D. Pa. 1987). "[T]he burden is on
the plaintiff to satisfy the court that the jurisdictional anmount

is really and substantially involved.”" Hamlton v.

Hartford Accident & Indemity Co., 425 F.Supp. 224, 226 (E.D. Pa.

1977) .



Courts have used the “legal certainty test” to
determ ne whether the requisite jurisdictional anpbunt has been
satisfied. Unless it appears to a |legal certainty that
plaintiff's clains are for less than the jurisdictional anount,
the anmount in controversy requirenent will be satisfied. St.

Paul Mercury Indemity Co. v. Red Cab Co., 303 U S. 283, 289

(1938). "Thus the plaintiff need only present allegations or
proof that it is not clear to a |legal certainty that [he] w |
not recover less than the jurisdictional ambunt. Ardrey v.

Federal Kenper Insurance Co., 798 F.Supp. 1147, 1149 (E.D. Pa.

1992). Plaintiff need not show with certainty that a particul ar
anount is involved and plaintiff is entitled to the benefit of
the facts that can be proven at trial. [d.

This Court finds that plaintiff has not adequately
pl eaded a sufficient anount in controversy to qualify for
diversity jurisdiction. This Court agrees wth defendant;
plaintiff raises nothing nore than an unsupported prayer for
conpensat ory damages in excess of $100,000. Plaintiff does not
al l ege any specific facts to support his specified prayer for
damages in his Conplaint. Furthernore, plaintiff fails even to
attenpt to prove any anount of damages in his Response to
defendant’s Motion to Dismss, despite having the burden to do
so. Therefore, in applying the “legal certainty test”, this
Court is not convinced that plaintiff has presented all egations
or proof that it is not clear to a legal certainty that he wl|

not recover less than the jurisdictional anount. |In fact,
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plaintiff has attenpted to plead or prove nothing regarding his
damages. Plaintiff’s unsupported prayer for $100,000 of damages
is insufficient to satisfy this Court that he has properly

pl eaded the requisite amount in controversy.* Plaintiff fails to
nmeet his burden and satisfy this Court that the jurisdictional
amount is really and substantially involved. Accordingly, this
Court determnes that it |lacks diversity jurisdiction over this
matter.

Def endant’ s second argunent that this Court | acks
subject matter jurisdiction is based on 12 U S.C. § 2606, which
states in part that RESPA

“[ Dl oes not apply to credit transactions invol ving

extensions of credit-

(1) primarily for business, commercial, or

agricul tural purposes . ”

12 U.S.C. 8 2606(a). The coverage of RESPA is also outlined in
24 CFR 8 3500.5(b)(2), which states as an exenption to RESPA,
exactly as stated in 12 U.S.C. § 2606(a)(1), “an extension of
credit primarily for a business, comrercial, or agricultural
purpose.” Unfortunately, the casel aw on the coverage of RESPA is
very sparse, and defendant has not provided this Court any cases
upon which this Court can rely.

However, defendant’s argunent is still a persuasive one

- that RESPA does not apply in the instant case because the

property at issue is a rental property. This Court nust agree

“This is particularly true in light of defendant’s
contentions, and plaintiff’s prior representations to this Court,
regarding the value of plaintiff’s property.
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with defendant in light of plaintiff’'s failure to deny
defendant’ s contentions with any allegations or evidence to prove
otherwi se, either in his Conplaint or in his Response to
defendant’s Mdtion.> Again, as with the amount in controversy,
the party invoking federal jurisdiction bears the burden of

establishing the elenments of jurisdiction. See Lujan v.

Def enders of Wldlife, 504 U S. 555 (1992). This Court

determ nes that plaintiff has failed to respond sufficiently to
defendant’s argunents and Motion and has failed to neet his

bur den.

Even after taking the allegations of his Conplaint as
true, this Court finds that plaintiff fails to show that the
primary purpose of his property was for sonething other than a
commerci al or business purpose. First, the Conplaint is sorely
devoid of basic facts as to this case and plaintiff does nothing
to suppl enent the Conplaint or provide evidence to this Court
supporting his argunents. Second, the Conplaint actually
suggests in nunerous places that the property was nai ntai ned for
busi ness purposes. The Conplaint is replete with allegations
that plaintiff’s “busi nesses” were destroyed and that plaintiff

suffered “loss of earnings and incone” resulting from defendant’s

°As far as this Court is aware, since plaintiff does
not provide any factual background in his Conplaint or Response,
plaintiff’'s property is a rental property in which he does not
reside. He argued as such in January 1993 when he asserted that
the property at issue was not his residence but a rental property
and that it was a place where process of service would be

I mpr oper.
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al l eged acts. Because plaintiff has failed to produce any
evi dence contrary to defendant’s contentions, this Court finds
that plaintiff has failed to carry his burden to show how this
di spute avoi ds the busi ness purpose exenption of RESPA. This
Court finds that RESPA does not apply in the instant action.
Accordingly, this Court grants plaintiff’'s Motion to Dism ss
because this Court |acks subject matter jurisdiction over the
matter, and defendant’s action is hereby di sm ssed.
2. LACK OF JURI SDI CTlI ON OVER THE PERSQN, FAI LURE
TO EFFECT PROPER SERVI CE OF PROCESS, AND
| NSUFFI CI ENCY OF PROCESS
Despite having already dism ssed plaintiff’s action for

a lack of subject matter jurisdiction, this Court will address
plaintiff’s failure to effect proper service, which is the
grounds for defendant’s next three argunents for dism ssal.
Def endant asserts that this Court |acks personal jurisdiction
over the defendant because, to date, plaintiff has not served
upon defendant the Federal Conplaint and Summons by any proper
means. Defendant argues that a federal court |acks jurisdiction
over a defendant which has not been properly served with the
sumons and the conplaint as required by the Federal Rules of
Cvil Procedure. Defendant refutes the argunent that it agreed
to accept or otherw se waive proper service of process or waive

personal jurisdiction in the instant case.®

®Def endant al so contends that it received notice of the
instant awsuit from defendant’s forecl osure counsel, who
forwarded an unsi gned copy of the Conpl aint and Summons.
(continued...)
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As to personal jurisdiction, plaintiff counters
defendant’ s argunent by claimng, wthout further explanation,
t hat defendant used illegal tactics to avoid receiving service,
whi ch shoul d not prevent jurisdiction over the person. Plaintiff
contends that defendant conceded to jurisdiction over the person
by stating in its Qpposition for Enlargenent: “the identity of
defendant’s (and its successor’s) agent for service of process in
Pennsyl vania is avail able by a tel ephone call to the Pennsyl vani a
Departnment of State Corporation Bureau.” |In addition, plaintiff
asserts that the issue of personal jurisdiction is noot because
def endant does business in the Philadel phia area. Regarding the
i nsufficiency of process, plaintiff clains through inference that
def endant has intentionally avoi ded service of the Conplaint and
Sumons, which plaintiff argues defendant cannot do because of

his Fourteenth and First Anmendnent rights to serve defendant.

8. ..continued)
Def endant’ s forecl osure counsel had received its copy by
tel ecopy. Defendant argues that plaintiff did not serve the
Federal Conpl aint and Summons upon any officer, managi ng general
agent, or other authorized agent for receipt of service of
process as required by the applicable Federal Rules of G vil
Procedure because defendant has never authorized its foreclosure
counsel to accept service of process on its behalf. ©Mreover,
nei t her defendant nor its authorized agent have received or
executed return receipts for service of original process by mail,
which is a constitutionally acceptabl e nmeans of providing actual
notice. Defendant also asserts that the record before this Court
does not reflect that service of original process was even
attenpted by plaintiff.

This Court finds it unnecessary to address these
argunents concerning the insufficiency of service, however,
because the record does not show, nor does plaintiff contend,
that there was ever even an attenpt to serve the Conpl aint and
Sumons upon defendant using its forecl osure counsel as an agent.
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| f service of process is not effectuated within 120
days of the filing of the Conplaint, a court shall dismss the
Conplaint. Fed.RCv.P. 4(m. However, a court should not
dism ss a conplaint for failure to properly effect service if the
plaintiff shows “good cause” for the failure. [d. The burden of
establishing that the defendant was properly served rests on the

plaintiff. See Grand Entertainnent Goup v. Star Media Sal es,

988 F.2d 476, 488 (3d Cir. 1993).

This Court finds that plaintiff has not yet effectuated
valid service of process upon defendant and that plaintiff has
failed to show good cause for the failure of service. Despite
his allegations that defendant used illegal tactics to avoid
receiving service, plaintiff does not enunerate or show any
evi dence of how this was done. Rather, plaintiff only argues
t hat def endant conceded personal jurisdiction by providing an
avenue for plaintiff to effectuate service of process inits
Qpposition to Plaintiff’s Mdtion for Enlargenent of Tine.
Plaintiff’'s argunent does not make sense to this Court. VWile it
may be true that defendant may be served in Phil adel phia and may
avail itself to the jurisdiction of this District Court, the fact
remains that plaintiff has never served the Conpl aint and Summons

even after 22 nonths! As noted by the Court in Kumar v. Tenple

Uni versity Cancer Center, CIV.A No. 95-7832, 1996 W. 363915

(E.D. Pa. July 1, 1996), a determ nation of whether “sufficient
contacts” exist for this Court to exercise jurisdictionis

unnecessary because the issue of validity of service is not one
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of constitutional due process, but rather one of conpliance with

the Federal Rules of Civil Procedure. See Kunar, 1996 W. 363915

at *1, n.4 (citing Gottlieb v. Sandia Anerican Corp., 452 F.2d
510, 511 (3d Cir. 1971). Therefore, plaintiff’s argunents as to
def endant’ s contacts with this state are academ ¢ and do not
apply for the purposes of the instant notion.

Plaintiff al so nmakes bare all egations through
inferences in his Response that defendant intentionally avoi ded
service of the Conplaint and Sumtmmons. He does this by arguing
that defendant filed a Motion to Dismss the Conplaint after 84
days of the filing of the Conplaint to prevent being served
Wi thin the mandated 120 days after filing the Conplaint.
Plaintiff does not explain howthe filing of defendant’s Mdtion
to Dismss prevented himfromserving his Conplaint within 120
days of the filing of his Conplaint. Moreover, plaintiff fails
to explain why he failed to serve the Conplaint after the Crcuit
Court of Appeals ruled in his favor, which allowed himsufficient
time to serve the Conplaint even after the Motion to Dism ss was
taken care of. This Court determnes that plaintiff has failed
to satisfy his burden that defendant was properly served and
al so, that he had “good cause” for failing to serve defendant.
Accordingly, this Court find that it |acks personal jurisdiction
over defendant because of plaintiff’s failure to serve him
properly with the Conpl ai nt and Summons.

This Court will not address defendant’s remaining

argunents concerning the failure to state a claim
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ORDER

AND NOW this day of January, 2000, upon
consi deration of the follow ng notions and responses thereto,
this Court hereby ORDERS as fol |l ows:

(1) Plaintiff’s Mdtion to Anend And/ O Suppl enent
Oiginal Pleadings; or for Leave of Court to Anmend And/ O
Suppl enent Origi nal Pleadings is DEN ED.

(2) Defendant’s Motion to Dismss Plaintiff’s
Conpl aint Pursuant to FFR Cv.P. 12 is GRANTED and this case is
her eby di sm ssed.

(3) Plaintiff’s Motion for Leave of Court to Conplete
Service of Original Process Pursuant to Federal Rule of G vil
Procedure Rule 4(M is DENIED as noot, this Court having already
di sm ssed the above-capti oned acti on.

(4) Plaintiff’s Motion for Enlargenent of Tine to
Respond to Defendant’s Motion to Dism ss is DEN ED as noot,
plaintiff having already filed his Response in Qpposition to
Defendant’s Motion to Dismss Plaintiff's Gvil Action.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



